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Article 10 . Freedom of expression

1. Everyone has the right to freedom of
expression. This right shall include freedom to
hold opinions and to receive and impart
information and ideas without interference by
public authority and regardless of frontiers. This
article shall not prevent States from requiring
the licensing of broadcasting, television or
cinema enterprises.

2. The exercise of these freedoms, since it
carries with it duties and responsibilities, may
be subject to such formalities, conditions,
restrictions or penalties as are prescribed by law
and are necessary in a democratic society, in
the interests of national security, territorial
integrity or public safety, for the prevention of
disorder or crime, for the protection of health
or morals, for the protection of the
reputation or rights of others, for preventing
the disclosure of information received in
confidence, or for maintaining the authority
and impartiality of the judiciary.

(7PN RY MwaT)
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(D.J. Harris, Law of the European n17a1173 n1°1317 1°2 71X21 7wnY% w2, A%
Convention on Human Rights, 372-3 (1995)° Yanchukova, Criminal
Defamation and Insult Laws: An Infringement on the Freedom of
Expression in the European and Post-Communist Jurisdictions, 41

Columb. J. Transnat L.R. 861 (2003).
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(i) Freedom of expression constitutes one of the
essential foundations of a democratic society and
one of the basic conditions for its progress and for
each individual's self-fulfilment. Subject to
paragraph 2, it is applicable not only to
“information” or “ideas” that are favourably
received or regarded as inoffensive or as a matter
of indifference, but also to those that offend,
shock or disturb. Such are the demands of that
pluralism, tolerance and broadmindedness,
without which there is no “democratic society”. As
set forth in Article 10, this freedom is subject to
exceptions, which must, however, be construed
strictly, and the need for any restrictions must be
established convincingly (see the following
judgments: Handyside v. the United Kingdom,
7 December 1976, Series A no. 24, p. 23, § 49;
Lingens v. Austria, 8 July 1986, Series A no. 103,
p. 26, 8 41; and Jersild V. Denmark,
23 September 1994, Series A no. 298, p. 23,
§ 31).

(i) The adjective “necessary”, within the meaning
of Article 10 8 2, implies the existence of a
“pressing social need”. The Contracting States
have a certain margin of appreciation in
assessing whether such a need exists, but it goes
hand in hand with a European supervision,
embracing both the legislation and the decisions
applying it, even those given by an independent
court. The Court is, therefore, empowered to give
the final ruling on whether a “restriction” is
reconcilable with freedom of expression as
protected by Article 10 (see the above-mentioned
Lingens judgment, p. 25, § 39).

(iii) In exercising its supervisory jurisdiction, the
Court must look at the impugned interference in
the light of the case as a whole, including the
content of the remarks held against the applicant
and the context in which he made them. In
particular, it must determine whether the
interference in issue was “proportionate to the
legitimate aims pursued”, and whether the
reasons adduced by the national authorities to
justify it are “relevant and sufficient” (see the
above-mentioned Lingens judgment, pp. 25-26,
8§ 40, and the Barfod v. Denmark judgment of
22 February 1989, Series A no. 149, p. 12, § 28).
In doing so, the Court has to satisfy itself that the
national authorities applied standards which were
in conformity with the principles embodied in
Article 10, and moreover, that they based
themselves on an acceptable assessment of the
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relevant facts (see the above-mentioned Jersild
judgment, p. 24, 8 31)" (Janowski v. Poland, no.
25716/94, ECHR (Grand-Chambe, 1999), 830.
See also: Dan Kozlowski, "For the Protection of
the Reputation or Rights of Others: the European
Court of Human Rights' Interpretation of the
Defamation Exception in Article 10(2)". 11 Comm.

L. & Pol'y 133, 2006).

,(Grand Chamber) 111°%y7 1x27v73 °102 AnTw ,Janowski nw1aoa

PINT °DY 712°¥ 72 nNabya YW 79°ava CRIINY NYWIT OX7 APRWD 7In2l
07X NIIDT? NPRDIPRA TINKY (2)10 7°YO NIWUITA NIMIWY PP Yw 9%oR
%y 70°972771 72°WD 0~ Ny N15%1 727132 707 AP 11°3W 733 YW ORINYT
nIyT 12 2w 2172 .0wn NNIDNAY 95753 0270IMM ,NIOND XD ,INIWBYL ,IWpraw 5
N1PNPINT 72m3 023NV L7170y YUY 0IPAY ,AYWIAN °3 1277 N2 pob ,5 Y
,2712°% 721V 9V nomcpoabn NP AR N1%Ia3 11T L,AYIOAN NIA0N2 LAINKT YW
*0%5 NP2 Py 0°%NR I9RM 02207 11208 WY 02 YR NIPI23W 037 7D ,¥apN
.O°KpP v 21D D% NP AR NP AR MIPIA3N INY 00X 07 POV ,°VID DIR
DPYY IDWA XY DPPWRITW JON 17 Y2 12X 0217 120X 072 2 HIann
751 177571278 *I021m 71w ,07°PDN *12°H NV 0wYN PY Y12 N1Ip AL 1IXIN
X932 ,972°%7 73RN 1377 712°% 2721 0D WITI ,NIRI (IR DTpDN M0 TIRLW
7337 0°YY wIBY WY 70 J1IRY LAYUAD C1Dn Tann wwna AN’ o7°pdn M1 nw

:N1°1¥315 N1°219°1 NIDPNM 215N

The Court also notes the Commission’s reasoning
that civil servants acting in an official capacity
are, like politicians, subject to the wider limits of
acceptable criticism (see paragraph 28 above).
Admittedly  those limits may in some
circumstances be wider with regard to civil
servants exercising their powers than in relation
to private individuals. However, it cannot be said
that civil servants knowingly lay themselves
open to close scrutiny of their every word and
deed to the extent to which politicians do, and
should, therefore, be treated on an equal
footing with the latter when it comes to the
criticism of their actions (cf. the Oberschlick v.
Austria (no. 2) judgment of 1 July 1997, Reports
1997-1V, p. 1275, § 29).

What is more, civil servants must enjoy public

confidence in conditions free of undue
perturbation if they are to be successful in

performing their tasks, and it may, therefore,
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prove necessary to protect them from
offensive and abusive verbal attacks when on
duty" (Janowski, 833. See also Nikula v. Finland,
no. 31611/96, ECHR (Second Section, 2002), §
48, Pedersen and Baadsgaard v. Denemark, no.
49017/99, ECHR (Grand Chamber, 2004), §80).

Lesnik v. Slovakia, no. 35640/97, ECHR (Fourth Section, nw9s2
TYWIT 02w T3 AW Hn %W 2172 0IX N1PI2T? PRDIPRT 1777 n°2 1w R 2003)
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"Public prosecutors are civil servants, whose task
it is to contribute to the proper administration of
justice. In this respect, they form part of the
judicial machinery in the broader sense of this
term. It is in the general interest that they, like
judicial officers, should enjoy public confidence. It
may, therefore, be necessary for the State to
protect them from accusations that are
unfounded"” (854).

Skala v. Poland, no. 43425/98, ECHR (Fourth Section, nw9p2
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